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veyance as having the effect of destroying the right of the sev- 
ered tract would be thereby to vest this same right in the lower 
riparian owners. This would virtually mean that the riparian 
owner, whenever he conveyed a non-abutting parcel, would in 
effect also be granting the riparian rights theretofore existing 
in such severed tract to lower riparian owners instead of to his 
actual grantee. 

Another holding of the California court that cannot be recon- 
ciled with the actual access idea is that after the riparian land 
is once detached from actual access to the stream without express 
preservation of such right, it becomes non-riparian and ever 
remains so, even if the original riparian grantor later acquires 
the tract again. 2 ' 

The decision of the court is opposed to the doctrine on this 
point as announced in other countries. 27 The principles developed 
in the civil law on this question seem much more logical, for 
it is there held that conveyance of a non-abutting parcel carved 
out of a riparian tract automatically severs the riparian right 
and • any attempt to preserve the right is ineffectual. On the 
other hand, addition of a non-riparian tract to a riparian tract 
automatically confers riparian rights on the added parcel. The 
fundamental concept of actual access of physical contact with 
the flowing stream is thus preserved throughout and appeals to 
one as a more logical and consistent development of the law 
on the subject. 

R.P. 

Wills : Satisfaction of a Debt by a Legacy. — A California 
Court for the first time, in the case of White v. Deering, 1 has 
actually decided and discussed the question of the satisfaction 
of a debt by a legacy. While the court discusses the subject 
generally, the decision itself is limited to the point of a legacy 
to a servant. The Court, after quoting from a standard work 
the rule that "there is a general presumption that a legacy to 
a servant or creditor is to be considered as a satisfaction of a 
debt for wages unless there are circumstances that take the 
case out of the rule", 2 expressed its disagreement with this 
statement, and followed the rule expressed by Lord Eldon that 
"a legacy was never deemed a satisfaction for a legal demand 
when that demand was unliquidated at the time the legacy was 
given, nor where it was given before the time when the demand 

28 Anaheim Water Co. v. Fuller, supra, n. IS; Strong v. Baldwin 
supra, n. 16. 

2T Stockport Waterworks Co. v. Potter, supra, n. S ; Discussion of 
French and Spanish Law on this point in Wiel, Origin and Comparative 
Development of the Law of Watercourses in the common Law and in 
the Civil Law, 6 California Law Review, particularly pp. 356-7. 

» (1918) 27 Cal. App. Dec. 476, 177 Pac. 516. 

a Labatt, Master and Servant, § 690. 
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accrued, or the debt contracted, unless it was expressly said in 
the will that it should be a satisfaction." 3 

Is Lord Eldon's rule really in conflict with the general rule 
as quoted from Labatt? Is it not rather a modification of the 
rule so given? The cases generally would seem to consider it 
a limitation merely. 

In the case before the California Court the legacy was to 
a servant whose claim was unliquidated; that fact itself was 
sufficient to take the case out of the general rule, without con- 
sidering the matter further. The New York case* cited by the 
court was also one in which the amount owing at the time the 
legacy was given was undetermined, and thus does not decide 
that a legacy to a servant whose debt has been liquidated would 
not be considered a satisfaction. Probably the reason why the 
Lord Chancellor, in the case of Richardson v. Greese, 8 said 
by way of dictum that "legacies to servants have never been 
held to be in satisfaction of debts" was that as a general rule 
the amount of wages owing to servants in England was rarely 
a determinate amount. 

The discussion of the case by the District Court of Appeal 
suggests the question whether it would decide in the same way 
had the amount owing been a definite sum and had the legacy 
been equal to or greater than the debt. The Court's argument 
would seem to imply that it would so hold, for it speaks of the 
inclination toward bounty that would naturally exist in the mind 
of the benefactor where one had been in close contact with the 
testator through service. The case of Smith v. Furnish 8 might 
indicate that the Supreme Court would take a different view, 
though that case was one where the legacy was specifically given 
for the services and the Court held that the plaintiff had elected 
when she sued on the debt. 

The remarks made by the District Court of Appeal, however, 
are in accord with the feeling expressed by many learned 
judges, when commenting on the rule, which they have often 
considered as a harsh one. 7 They have uniformly felt that it 
should be avoided wherever possible and therefore have looked 
for available excuses to escape its application. None, however, 
have gone so far as the dictum in this case, in attempting to 
get away from the strict rule. The existence of the general rule 



s La Sage v. Coussmaker (1794) 1 Esp. 188. 

* Sheldon v. Sheldon (1892) 133 N. Y. 1, 30 N. E. 730. 

' (1743) 3 Atk. 65, 69, 26 Eng. Rep. R. 840. 

« (1886) 70 Cal. 424, 12 Pac. 392. 

'Richardson v. Greese, supra, n. 5; Barclay v. Wainwright (1797) 
3 Ves. Tun. 462, 30 Eng. Rep. R. 1106; Wallace v. Pomfret (1805) 11 
Ves Jun. 542, 32 Eng. Rep. R. 1199; Williams v. Strong (1815) 12 
Mass. 391, 7 Am. Dec. 81; Eaton v. Benton (1842) 2 Hill (N. Y) 576. 
578- Rogers v. Hand (1884) 39 N. J. Eq. 270, 273; Mitchell v. McKee 
(19i2) 157 Iowa 336, 346, 136 N. W. 1054. 
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has always been recognized by them and they have acknowledged 
that only special circumstances could avoid it. 

The idea of close relationship has not governed the judges 
in holding that, where there had been a pin-money settlement 
on a wife, which was in arrears at the time of a legacy given 
by the husband, there was a satisfaction by a provision in the 
will giving more than the amount due. 8 Nor did it have 
weight in a case where the husband had received separate prop- 
erty of the wife and had failed to pay it over before his death, 
but left a legacy greater than the sum owing. 9 In fact, in one 
case, where that ground was relied on by counsel, the court 
said, "there is no difference whether the debt is due to a 
stranger or to a child." 10 

The first case on the subject, which stated the general rule, 
was that of Talbot v. Duke of Shrewsbury, 11 which says that 
a legacy absolute and certain of a sum equal to or greater than 
the debt, is a satisfaction. This case has been followed by 
several others directly 12 and, impliedly, by those which have 
sought to find circumstances showing a different intention on 
the part of the testator." 

As already stated, the general rule is considered harsh and 
any one of the following circumstances has been deemed suf- 
ficient to take the case out of the strict rule: where the debt 
is unliquidated, as in the case decided by the California Court; 
where there is a provision in the will that the debts shall be paid ;" 
where the debt was contracted after the legacy was given; 1 * 
where the legacy is contingent; 18 where the debt is evidenced by 
a promissory note. 1 ' 

E. B. C. 

8 Fowler v. Fowler (1735) 3 P. Wms. 128, 24 Eng. Rep. R. 1098. 

"Wesco's Appeal (1866) 52 Pa. State. 195. 

"Fetrow v. Krause (1895) 61 111. App. 238, 245. 

11 (1714) Prec. in Chan. 394, 24 Eng. Rep. R 177. 

"Jeffs v. Wood (1723) 2 P. Wms. 128, 24 Eng. Rep. R. 668; Fowler 
v. Fowler, supra, n. 8; Gagnon v. Wood (1759) Note, 1 P. Wms. 411, 24 
Eng. Rep. R. 450; Allen v. Merwin (1876) 121 Mass. 378; Adams v. 
Adams (1896) 55 N. J. Eq. 42, 35 Atl. 827; Chaplin v. Leapley (1905) 35 
Ind. App. 511, 74 N. E. 546. 

18 Wallace v. Pomfret, supra, n. 7; Chancers Case (1717) 1 P. Wms. 
408, 24 Eng. Rep. R. 448; Nicholls v. Judson (1742) 2 Atk. 300, 26 Eng. 
Rep. R. 583; Reynolds v. Robinson (1880) 82 N. Y. 103, 57 Am. Rep. 
555, 20 N. Y. Supp. 76; Thompson v. Wilson (1898) 82 111. App. 29, 
L. R. A. 1915 B, 1173, n.; Heisler v. Sharp (1888) 44 N. J. Eq. 167, 14 
Atl. 624. 

"Van Riper v. Van Riper's Ex'rs. (1838) 2 N. J. Eq. 1; Fetrow v. 
Krause (1895) 61 111. App. 238; Reynolds v. Robinson (1880) 82 N. Y. 
103, 37 Am. R. 555, 20 N. Y. Supp. 76. 

15 Cranmer's Case, supra, n. 12; Heisler v. Sharp's Ex'rs. (1888) 
44 N. J. Eq. 167, 14 Atl: 624; Glover v. Patten (1897) 165 U. S. 394, 
17 Sup. Ct. Rep. 411, 41 L. Ed. 760. 

"Lee v. Brown (1798) 4 Ves. Jun. 362, 31 Eng. Rep. R. 184; Tomp- 
son v. Wilson (1898) 82 111. App. 29. 

« Carr v. Eastabrook (1797) 3 Ves. Jun. 561, 30 Eng. Rep. R. 1156. 



